
by auction of the channels and orbital locations previously assigned to ACC. Both 

Commissioners also stated under oath their belief that the Commission’s behavior in this regard 

violated the Communications Act, 47 U.S.C. 9 309(i)(7)(A). 

attached hereto and incorporated herein as Exhibit 3; and Affidavit of Andrew Barrett, attached 

hereto and incorporated herein as Exhibit 4. 

Affidavit of James Quello, 

35. Commissioners Quello and Barrett were at the time of the Advanced Order the 

longest-serving Commissioners with considerable experience deciding DBS issues on behalf of 

the FCC and were the only Commissioners who had not been appointed by the Clinton 

Administration. 

36. These Affidavits from two former Commissioners who participated directly in the 

decisions at issue provide compelling evidence to support Advanced’s claim that the FCC acted 

unlawfully in denying its extension request. Both of these Commissioners were sitting officials 

at the time the application was decided by the FCC and appealed to this Court, and only 

subsequently stepped down from that office. This evidence would not reasonably have been 

available in the original FCC proceedings or at the time Advanced took its direct appeal to the 

D.C. Court of Appeals. 

37. Both former Commissioner Quello and former Commissioner Barrett are well- 

respected public servants with long experience in the communications field, including many 

years of experience at the FCC. Their willingness to provide this sworn testimony demonstrates 

the seriousness of the issues and the extent of the unfairness and illegality to which Advanced 

was subjected before the FCC. Advanced submits that these affidavits warrant the immediate 

reopening of this case so that the FCC may properly consider the issues in Advanced’s original 

application for an extension. 

- 12- 



38. In addition to the Affidavits of former Commissioners Que110 and Barrett, 

subsequent events before the FCC further evidence the irregularity of the proceedings on 

Advanced’s extension request. Since that order was issued, the FCC has continued its routine 

practice to grant such DBS extension requests. Indeed, since USSB and Dominion Video were 

granted second extension requests in 1992 and 1993, the FCC has now waived all DBS due 

diligence requirements for these parties. See In re Dominion Video Satellite, Inc., 14 FCC Rcd. 

8182 (Int’l Bureau 1999); In re USSB, 14 FCC Rcd. 4585 (Int’l Bureau 1999). Only Tempo 

Satellite, Inc., has had any portion of an extension application denied. In that case, Tempo had 

applied for an extension for two of its orbital locations; the FCC granted the extension sought as 

to the more desirable location, denying the rest of the extension only because Tempo had not 

even argued that it had made any progress at the other location. In re Tempo Satellite, Inc., I3 

FCC Rcd. 11,068 (In‘tl Bureau 1998). 

39. Advanced has not made conclusory or generalized assertions of unspecified 

improprieties, hut has presented evidence including sworn testimony of the decisionmaking 

officials themselves supporting its allegations that there was fundamental illegality in the agency 

decisionmaking process. This proof is sufficient cause to reopen the case and determine whether 

the Advanced Order was illegal and void 

111. GROUNDS FOR RELIEF 

A. Violation of the Communications Act 

40. All of the foregoing allegations are incorporated in, and made a part of, this claim. 

As a preliminary matter, it is a “fundamental principle that federal agencies must obey all federal 

laws . , . .” NextWave Personal Communications, Inc. v. F.C.C., 254 F.3d 130, 133 (D.C. Cir. 

2001). 

- 13 - 
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41. The Communications Act provides that the FCC "may not base a finding of 

public interest, convenience, and necessity on the expectation of Federal revenues from the use 

of a system of competitive bidding under this subsection." 47 U.S.C. 3 309fj)(7). 

42. Here, the decisive vote to issue the Advanced Order was based on the expectation 

of Federal revenues to be derived from the auction of the locations and frequencies originally 

assigned to Advanced. 

43. Thus, the Advanced Order is contrary to law in that it violates the 

Communications Act, and it was arbitrary and capricious and an abuse of discretion for the FCC 

to enter that order. 

B. The Advanced Order Violates Due Process of Law 

44. 

45. 

All of the foregoing allegations are incorporated in, and made a part of, this claim. 

The Due Process Clause of the United States Constitution entitles a person to an 

impartial and disinterested tribunal in both civil and criminal cases, including adjudicatory 

administrative proceedings. Under the Due Process Clause, a Commission that has a "pecuniary 

interest in the outcome" of proceedings before it, based on its desire to generate revenues for the 

"coffers of the Commission," does not constitute the unbiased tribunal to which a party is entitled 

under the Constitution. United Church v. Medical Center Comm'n, 689 F.2d 693,699 (7th Cir. 

1982). 

46. By exhibiting partiality based on a pecuniary interest in generating revenues that 

would benefit the FCC, the FCC violated not only the statute but also the Due Process Clause. In 

addition, Advanced has been afforded no meaningful opportunity, in any forum, to present 

evidence on its claims, and to respond to the true basis for the Commissioners' decision. 
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47. In both respects, the Advanced Order is contrary to constitutional right under the 

Due Process Clause, and it was arbitrary and capricious and an abuse of discretion for the FCC to 

enter that order. 

IV. PRAYER FOR RELIEF 

WHEREFORE, Advanced prays that this Commission: 

(1) Reopen the case and permit evidence regarding the illegality of the Advanced 

Order to be developed and presented to the FCC; 

Declare that the FCC violated its duty, under the Communications Act, to decide 

upon Advanced’s extension request without consideration of the expectation of 

federal revenues to be generated from auctioning off Advanced’s spectrum; 

Declare that the FCC violated its duty, under the Due Process Clause of the 

United States Constitution, to decide upon Advanced’s extension request without 

consideration of the pecuniary interest in generating revenues from auctioning off 

Advanced’s spectrum; 

Set aside as arbitrary and capricious, an abuse of discretion, contrary to law, 

contrary to constitutional right, and/or in excess of statutory authority, the FCC’s 

order issued October 18, 1995, denying Advanced’s request for an extension of 

time in which to construct, launch, and operate its DBS system; 

Adjudicate Advanced’s extension request without any consideration regarding 

auction revenues, in an impartial manner, and in compliance with all other 

applicable laws; 

Stay the proceedings regarding the EchoStar acquisition of DirecTV, FCC Docket 

No. 01-348, until such time as Advanced’s extension request has been properly 

(2) 

(3) 

(4) 

( 5 )  

(6 )  

- 1 5 -  
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adjudicated because Echostar presently has the DBS license that formerly 

belonged to Advanced; and 

Award all other proper relief to which Advanced may be entitled. (7) 

Respectfully submitted, 

Is1 Original signed by Kathleen L. Beggs 
Kathleen L. Beggs, Esq. 
WILLIAMS & CONNOLLY LLP 
725 Twelfth Street, N.W. 
Washington, District of Columbia 20005-5901 
(202) 434-5000 

Peter Kumpe, Esq. 
Stephen Niswanger, Esq. 
WILLIAMS & ANDERSON LLP 
11 ]Center Street, 22nd Floor 
Little Rock, Arkansas 72201 
(501) 372-0800 

Counsel to Advanced Communications Corp 
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October 10, 1995 

The Eonorable Reed E. Hundt 
ChZifZUl 
Federal Commuicauoa Commissioa 
1919 bl Sacer. N.W. 
Wrrhing04 D.C: 20554 

Re: Advanced Communicanoa COQOnuOn 
FCC File NO. DES-94-1 IEXT tt al 

D e s  Chairman Hundt: 

AS you know, MCI and o then  have uryd the CommiSsion to place the 27 DBS 
z a p o n d e n  at 110 d e p s  Wen Longirude oa public amioa MCI r m  iu 
c3mc;irsent to pdc ipa t c  in the auction and wiIl submit an opcaing bid or's175 d o n  

.. - 
MCI has no interst  wha&oevu ia bidding oa the I 1  channe.k nurad~ a i p e d  to 
f:n?po a t  119 d e g r t s  West Longirude because they wiU not SUPPOK ;he rype oiscMcu 
MCI plurs to provide. 

Sincerely: n 

U Gerald H Taylor 

c c  Commissioner QueUo 
Commissioner Eanett  
Commissioner Nut 
Commiuioner Chong 

. 



InrtuMUraof 
. L _ . - . i .  , .... ....I 

Moprcd- O a t u  16.1995 ~clcrrd- oaober la. im, 
. .  Q u c i l o d k s n i q a r d ~ a ~ ;  

CommrmanBumr- . .  ud * . a m  ....... i.-..--... .-i.-. 

BytbeCommirrim 

! C . ' m ? N a s a d Q o n g ~ ~ r p r u c . a r a r m n .  
5 .  

TABLE OF COKIEcrs 
! Eaa 

L WIRODUCrJON. ...................................... I 

II. BACKGROUND.. ....................................... 5 

A. ja ......................... 5 
E. ACC ......................... a 

3399 



111. DISCUSSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 
.. . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

A. 18 
1. Ddcp!edAnfhoriq . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Id 
2. Applicaion of rhr Dru Dili8mcc Swdard . . . . . . . . . . . . . . .  28 

a. ~ C t f f f l o  m . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  30 
b. The ACCflCI &pari@ Avrhrrrc AtrCrrnN . . . . . . . . . .  38 

a. W ................................ 41 

C. ~ ....... 15 

c. Ne~oriuionr with EcbSar  .................... 13 
3. commiuion~rrred#nI.. .......................... 46 

b. Piunrpr ................................. Y 
B. p- ..... . . . . . . . . .  64 . . .  . .  

IV. .ORDERING CLAUSES ................................... Sa 



f 

3401 

I 



P 

Y 

Y 

111 

1y 

lu 



pcrmim.' 
appiicariom id (0 e m r e  p r o w  ud cffcciive wc of DBS s p u r n  rcwmes.Y 

rrg~ir~me~u were h e r d e d  io pcnnit more orderly processing of 

7. Thcrc have becn five proctsting rotids for DBS applionu. ihc last in 1989. 
Prior io h e  last processing rwnd. thc limiicd w n k r  of applicrnu and chamk r q u o t d .  
coupled with the ncxibiliry of thc intcrnaiioml allowion of DBS resouma in the Region 2 
Plan. allowed u 10 enn1 auLhoriuiiom ai v l r L n c c  with t )Ut plan.* In rhc lrri rwnd of DES 
applioiiom. however. tcqueru for OrbiuUchxnmI ~ ~ W I J I F U  ezccdad IIIC rvrilrbk supply. 
In w'r 1989 order in Cnmhcml , w decided IO assign Uf-CONUS' c h m k  only in 
~ V W U I  pin. SO ha u c h  applicuu could providc fullCONlJS rrvk. ServiCr IO r)r 
cariem haif of Ihc Unid SUUX ws io k providd fro= IIIC fcui cuorn orbiul locriiom. 
a d  xrvice IO thc wyrn half of he counuy was io k provided from rhc fwr western 
ICcaliolLt. A~cDrdingiy. ksinning in 1989. hew appiiunU received pa id  ac/vcsl 
ssignmenrr. a d  existing cuwnuciion pcrmio were rncdfed 10 comply with h e  new 
auignmcru scheme. However. w r u h o r W  cooditiod fullCONoS coverage from IIIC 
cancrn orbid  poridons. provided &ai mcb 
Uniud Sum mry obligati~m.~ 

B. 

i_.. . 

pmwd fusibk and in r 0 p h  with 

8. In 1984. w pnmi a six-year 1)s c o d o n  prmil IO ACC. subject IO rbc 
condition cba~ it 'ploceed ai& &e co-don of iu syacm witb.dw dilipcDCc u deiincd in 
k u o n  100.19 of he Commiumn'r I U I ~ . ' ~  In 1986. .IC dctermiDsd 0111 ACC had 
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27. Wc diugrec. Comisrency wilh prior pr=edcm is no1 dcreminab by vklhcr rhc 
same owcomc hu been ruched. FClrher. it is delrrmircd by wklhcr  chc Commission's mi- 
a n d  otdcn h v c  k n  applied fairhfully. WC b v e  rcplsdly  cxprcsted our c o m i m c n t  IO 
enforcing chC due diligcncr mlu. fhe fact hf othen have dcmorumicd sumcienr 
commiuncnr lo juslify Cstcrnions docs no1 rcquirc w IO gnnr -cry such request. k we 
cxplrin below. if wamnicd under the circumstsncer of rhi cuc. we do  no^ conridcr it a 
dcparrurc from prcccdcnt IO o n c c l  a DES consvuction pcrrnic brvd on the p m i n e c ' s  
failurr 10 demorumic sufficicnl proqrcss loward c o m p l i i c  wirh chc second prong of thc due 
diligence requirement. We MW mrn io rhc qucrlion of whclhcr the Rcu of rhi czy justify 
callccllation of ACCS permit. 

2. 

28. ht v c  rated in granlinp ACC iu hrs~ erremion. '[ilk C o m m i u i n  clouly 
scruiinizcr a11 q u o  for rxtcmions of riw within which 10 comply with in mica and 
po1icics..* In ruling on a rcqum for cxlrnsion of b e .  lk Commission must assess tbc 
loul iy  of CirCumsanCa: 'Ibou cfloru =&,and O W  w( made. lk dimculrio nrwnrcred 
and fiore OVCM~C. Ihc r i g h e  of 111 @a. a d  rht ulbn id of service IO Ihc 
public.'* Ttc Bureau rolrludt4 fmm io %%scsmcDI of mC di of rh C~KUIQS- b r  
ACC bd made link p r o m  in comuuction. burrb. uxl iO j r idm of I DBS syrrcm in cbc 
p a x d e o d e  - pudcululy d & q  io f w - y u c  cm,ruioD - mi Ibcrrforc ha1  M exlemioa 
was not Upon clmc %m&y of ACC'r urcmiw roqua. vc co~~lude r t v ~  lk 
Buruu was ~~L 

29. ACC conre& bru ic hr DM been 'aycaWi. io DBS aucborLtlionr. ACC 

App&'CdOO ofthe Due Ditizeme SlMdnrd 

has focwd io ugwacm u p ~ n  t luu M :  (1) Q eironr rmdc by ACC in developing irr 
DBS syswm: 0) tbc a p m c m  bcwaa ACC d TCI for commrcdon and humh of I 
urtllilc liccared LO A m  PPI 0) ACC'r n c g o w d o ~  fw a joi i  W~BIIC oritb WmCr DBS 
pcrmina. E c h d n r .  In additiou ACC a.wru thrl ck c i m u w u e s  of rhir C+LC an 
indisdnguhhble from mOw of w orhr u s a  ie which I& C o d i o n  cirber wed M 
exicnrion or allowed a M c r  of control.' 

= MPrvrL6TCCMrnm4. 

IlSlkl.IKCRsdu6a61. 

su B u r U v U l l  I 3 a .  

* U.Z 19-=<ci-- 7 FCC ~ c d  vi. s r ~ .  oiv. tm) 
(--I Ild LO Fcc Rcd 8a (159H). * . U S E  ut 4- *. 11 4663.  

Yll 

I 
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a., ACC'sfffom 

a syrrcms: and (4) pylicipaiion in Iegislriivc, rrguLUory. a c d  publicity cffom io promote 
dcvcloprnclu of 

31. For pwpow of w duc d i l i g c m  uulysu.  we ~ U S I  rccogniu -I now of rh- 
cfforrr ciud by ACC iavolva the acnrrl w m ~ ~ u i o o  of a DBS rrl t l l iu or m-mgemm ._. 
Lamb- md opcnUO~rrbrcd W-. While prOmoU0od C f f O r u  my be bubble. aow 
cfforu arc mi m a d o p a t e  mbsimu for tk corTrcie 7- =Tar t  LLr comuucuon ana. 
opcrauon of a DES sysum thai is required yder  our des. 

I i  

wc approved ACC's Y 

irxorponic digital vu 
design.' During 
year head sun - hik 

35. A C C h  
.. c o m p l u w  via Ibc 6 

rhe due dilipcncc mu 
C O l M C I  rhl pmvidcd 
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pcnninm could e x t c r d  irdcfinilrly Ibeir nonpcrfonrune by reputed mcdifiuiiom of chcir 
propowlr. rcC wc prcviarrly advised ACC. 'consuuction must k g l n  a i  some p i a . ' =  

36. In gn5Iing ACC iu firu four-yur cxlcmion. wc recognized b t  p n c t i u l  
impdimenu k y o d  ACC'r COnUOl jwuficd flcxibility. Howvcr. u ACC acl;mwlcdpu. il 
has had a i  l o s f  Ihm y u n  Simc rk Commission dcfiniiively crublished thc orbital lccaiions 
and  i cchu l  panmclrn Of ACC'r permit.= ACC has ciled na facIon ouuide i u  contml m 
cxplain iu lack of signifant p r o g m  i0wu-d consrmction urd laurrh of iu v v l l i r u  over 
hi pried. which compriwd almost a11 of rbc four.yur caumion wc previously gnnted. 
Due io iu cxundcd inaction a d  appuenc lack of commimvru IO opcnting i u  o m  rystcm. 
ACC is nor 'much closer ID rhe rhrahold of providing service than any non-permittee.' and 
m u  h ~ r  M chim LO any compantivc adv;mnge that cwld jurtify an cauruioo.' 

37. bXOn lk iS h t  ACC k'2C 2CY:Wd U y  COYIrClr pmg- I O W u d  rhc 
acrwl  coruvuction ad opcntion of i u  DBS sysum while i o  orher activiua may be 
laudable. our prcrtdchc a it c l a r  &I diligcru p m p s  m w d  r c d  opention whicb 
must be rbc t a y h n o ~ ~  for cur ana.lysb of wbctbcr ID grard LO exunsicm. 

b. Thc ACCmU CoPaEirp PurcIuut A~rrcmcnr 

38. In b c u  Appliudonr for Review. pedcio~~cn l ~ e n  (hl rbc B w u  ignored tbc 
Opacity Rvcbrv Agrumcru (TPA*),  vhicb &cy C b u m c r b Z  U'I b- CO~nact for chc 
llurrh. dcplopncm. lod opcndnn of wcllila by A m .  lky fivthcr aver tbu dr TZH) 
million q r n  by Trmpo %K&V OD mC s a ~ l l i i  TCI agreed u) pmvide v) ACC should be 
acu i iuud  rn ACC. d l lvt ii b TCI thtt L wnmi tu~  IO ACC'r DBS pmgnm - IUI tbc 
ottur way ammi.* 

39. Uoder I!X CPA. ACC would not pay for Ibc comwxion Ibc l a d .  of tbt 
opndon  of any DBS rulliks. ACC would mC own any Utcllit~~. IO role wmibudon 
wvarld bc tk FCC p c d L  I r d d .  tk CPA pmvidd for 
liquidation and d h l u d o n  Of ACC lrpon tk consuamado~~ Of chir 'de' Of mmpoDdcr 

COmplctc ad immujblc 

an unngcnrru  by ACC 
syslrm.* 
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I 42. ACC a h  h u h  Ihc Buruu for considering rhc eruncion rcguut awn from & 4 
! rnodifiution appliudon and h c  assignment appliuuon. si= the Commission 
i 

cxtcrnzon am rncatilution rtquuu would Y N C  Ihe pblic incercrt. in order 10 p n t  ihem we 
lint had to dctcminc hi USSB was in compliancc with iu due diligexc obligations.U 
Hem. in conmsi. thc Bureau conducted iu compliance uvlyris finr. and iu conclu,ion 
obviaied rhe ntcd for any furdwr inquiy inlo h c  meflu Of k modification and lriig-ni 
applications. 'Ihir apprcucb r ~ n l o m  fully with rhe Commiuion's lonprundiq policies on 
wipmcnc of rulbori2atioar.' b my cvcm. rciiana upon thc pmpowd w i p m m  to 
justify an cricncion would bc futile. s k u  our rules in r)le DES wrvicr r p d h l l y  provide 
hi '[t)mfcr of c o o m l  @f rhc consmcdm pcnit shall ry)( bc considered la justify 
exfernion of rhev [due diligcrre) d o d l k . . ' *  

j 

j 
1 

. .  
i 
1 

c. Ne~orirrrions with fiiw.Qar 

1 
1 
1 

43. ACC rlro cites u for ao externion iu cfforu frcnn urly  1992 u) hu 
1991 to form a joii vcrmvc a i m  roorbcr DBS pcrmiucc. Laosur - cffom &ut ulrirmrely 
proved unsu~cruful.~ Durinp Gmw mgofiadom. ACC inibUy uncnded iu conrwuon 
conmct io delay rbc mn of u ) m & o n  on its hm VrcUiU until &toter 1993. yd Ihn 
dclayed tk sm7 duc undl April 1995.u 3 

44. wt 
channclt in a p . .  ! 
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4, .We n o u  that for o m  three y c m  prior to iu exlension requcn. ACC b d  cnough 
c b m l s  in a prime orbiul lootion IO c m w  a robun DES sysiern.= ACC mncrhcleu made 
a busincS5 d e c k i o n  IO put off cowtruction of iu own viclliict for chre ycan while it 
ncgoiiaicd 10 form 1 joini vtnntre. Rmt decision war ACC'r to make. but u mwt bear rhc 
corucqucnccr of its aciionr in failing io pmcced toward Ihe launch and opnrim of iu system 
during an  cxtcndcd period. 

45. & the Ruruu noted. che Commission has previarrly found h i  orrgoiq 
nczotiations do nor juIify an extension of DBS due diligenr rnilnrona: *failure to a n m t  
inverion. an unccruin b u s h  sirmiion. or an unfavonbk k r r b  clime in gcrrnl b v e  
ncvcr k e n  adequate excuses for failure (to] m e t  i conrrrunion timcubk in o k r  vtcllilc 
xrviccs.'Iy .4c;or2ingiy. failed ncgotbtiom. ad tk uururcd delays thcy m y  entail. 
c a m r  provide my gro tcr  jwtifmrion. 
jusrificarion far tk rcqwlcd  cxtemioa 

orgotuiiom do 1101 C O ~ ~ U N K  rdequrrr 

3 .  tommlsim Prrcdrnr 

46. Pctitioncn a b  corucd rbri Ibc denid of ACC'r asignmenr ippktion directly 
conflicrs wirb Commission p&ca appmving mergcn lad buyouu of DBS permi-. 
Specifically. pctitioscn argue hi our actions in appruviq rbe wk of wqondedcn from 
D E C T V  10 USSB.P and thc -fer of c o m l  of a DBS prmh fmm DLccun 
Corpontion (0 ErhaSur.w d l c  cncmion of Act's SousUtmiOn p e d  Upon review 
of rhese -. we k l i i v c  thi t u i k  M mrrd;lra such a rautr' 

U u n R f Z  

47. The Commission fun gMvd USSBr DES construction pcrmit in 1982.' la 
1988. UIC granted a foW-yw cnr@sion 
USSB bad complied with the fu s  prong 

We rhrcafrcr deterinbed that 
des.  d in 1990 asignal 
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